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jio POLITICAL SCIENCE QUARTERLY [Vol. XXIX 

The Theory of Social Revolutions. By BROOKS Adams. New- 
York, The Macmillan Company, 1913.- — vii, 240 pp. 

The thesis of Mr. Adams is that the exercise of political functions by 
the judiciary endangers the stability of society in the United States. In 
the opening chapter, entitled " The Collapse of Capitalistic Govern- 
ment," the author states that the equilibrium of society in the United 
States is rapidly shifting. The capitalistic class, which has for some 
time been exercising a number of important sovereign powers, faces an 
approaching change of environment which must alter its social status. 
It must soon accept a position of equality before the law. The numeri- 
cal majority, who are inimical to capital, will seek to acquire autocratic 
authority by obtainining an absolute mastery over those " political tribu- 
nals which we call courts." The relation of the courts to politics is 
therefore the fundamental problem which the American people must 
solve, before any stable social equilibrium can be attained. 

Succeeding chapters present striking instances of action by the Amer- 
ican judiciary which the author characterizes as legislative in nature. 
The most important of. these is the invention of the theory of the police 
power, whereby the judiciary has acquired a prerogative to suspend con- 
stitutional limitations on legislative action — " a supreme function which 
can only be compared to the Dispensing Power claimed by the Stuarts, 
or to the authority which, according to the Council of Constance, in- 
heres in the Church, to ' grant indulgences for reasonable cause.' " In 
deciding what is a valid use of the police power, the courts are said to 
vote upon the question of reasonableness, like any old-fashioned town 
meeting. " There is no rule of law involved. There is only opinion or 
prejudice, or pecuniary interest. The judges frankly admit that this is 
so. They avow that they try to weigh public opinion as well as they 
can and then vote." Other instances of legislative action by the judi- 
ciary are found in decisions interpreting the clause which forbids im- 
pairing the obligation of contracts, in the Dred Scott case, in the legal- 
tender and income-tax decisions, and in the invention of the " rule of 
reason " in the Standard Oil case. 

It seems manifest that when a constitution or a statute has two possi- 
ble meanings, the courts will be influenced by considerations of policy 
in deciding which meaning to select. They will try to think what the 
legislature would have thought, had the concrete issue been present in 
their minds. And inevitably they will be governed largely by what they 
as legislators would have thought. The frequency of the possibility of 
either of two conflicting interpretations is amply demonstrated by the 
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prevalence of dissenting opinions. It does not aid us greatly to call this 
function of interpretation a legislative or a political one. It is, at any 
rate, a function which cannot be exercised by a legislative body in ad- 
vance of the particular controversies which arise between litigants. 
Constitutions and statutes must of necessity be couched in general terms. 
The innumerable concrete situations to which those terms must be ap- 
plied cannot be foreseen. It was in 1 7 1 7 that Bishop Hoadley wrote : 
" Whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the law-giver, to all intents and purposes, and 
not the person who first wrote or spoke them." It must be recognized, 
however, that this " law-giving " power is subject in a measure to the 
control of the power which may amend the original formulation. In the 
case of state constitutions, at any rate, this consideration is far from 
negligible. 

Mr. Adams does not tell us how we are to withdraw all political func- 
tions from the judiciary. It is not clear that he means to advise us to 
do so. He would evidently take away the power to act as " censors of 
legislation," since he states that " the province of a censorial court is to 
dislocate any comprehensive body of legislation, whose effect would be 
to change the social status." That the removal of constitutional limita- 
tions on legislative action or the denial to the judiciary of the power to 
enforce such limitations would not solve the entire difficulty is apparent 
from one of the striking instances of legislative action on the part of the 
judiciary which Mr. Adams adduces. The " rule of reason " doctrine of 
the Standard Oil decision was employed to aid in interpreting a statute, 
to discover what the legislature meant, not to deny to the legislature any 
powers which it claimed. 

It is of course beyond debate that the removal of all constitutional re- 
straints on legislation would greatly limit the political functions now ex- 
ercised by the courts. It would seem that the wisdom of such a step 
could best be discerned from a careful comparison of the results of the 
American system with those of the English system. The interest of Mr. 
Adams, however, runs along more theoretical lines. In the course of 
two chapters dealing with the military and political history of the French 
Revolution, he shows that the use of the courts for political purposes by 
a dominant faction was fatal to the court and to the dominant faction* 
when that faction lost control. He concedes that it is vain to look in 
the future for some paraphrase of the past ; yet on the basis of his ini- 
tial assumption (pages 6, 7, 203) that society is an organism operating 
on mechanical principles, he holds that this history may teach us prin- 
ciples by which we may more intelligently view the social phenomena 
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about us. His conclusion from history is that the exercise of political 
functions by the judiciary tends to keep an old order in the saddle long 
after the facts require a change. It follows that instead of a gradual re- 
adjustment we have a postponed cataclysm. Thus order is disturbed 
and civilization, which is based on order, is endangered. " Courts . . . 
cannot control nature, though by trying to do so they may, like the Par- 
liament of Paris, create a friction which shall induce an appalling catas- 
trophe." 

The closing chapter contains some wholesome advice to the capitalist 
class to see the facts and not to rely too strongly on their present con- 
trol of a political court. " In the advent of adverse fortune . . . the 
position of capitalists would hardly be improved by the existence of 
political courts serving a malevolent majority." The experience of the 
southern slaveholders is adduced as a warning to the capitalist who is 
said to be destined in the near future to be subjected to a pressure 
under which he must develop flexibility or be eliminated. Capitalists, 
observes the author shrewdly, think with specialized minds. This spe- 
cialization causes that obtuseness of perception which has been their 
ruin when the environment which favored them has changed. In alter- 
ing the capitalist psychology, Mi. Adams evidently does not look for aid 
from the legal profession. While the capitalist, he says, regards the 
constitutional form of government which exists in the United States, as 
a convenient method of obtaining his own way against a majority, the 
lawyer has learned to worship it as a fetich. In a vein which is not to 
be taken as characteristic of his whole volume, he adds : 

Nor is this astonishing, for, were written constitutions suppressed, he would 
lose most of his importance and much of his income. Quite honestly, 
therefore, the American lawyer has come to believe that a sheet of paper 
soiled with printer's ink and interpreted by a half-a-dozen elderly gentle- 
men snugly dozing in armchairs, has some inherent and marvelous virtue 
by which it can arrest the march of omnipotent Nature. 

It is perhaps unfair to Mr. Adams that his book should be reviewed 
by a lawyer. As its tide indicates, it is a study in theory. It is de- 
signed to indicate tendencies and to point out dangers, not to make and 
elaborate proposals for specific remedies. The author paints with a 
large brush. With rare exceptions he writes in good humor, and as an 
observer, without beclouding bias. His thoughts are suggestive and 
stimulating. Many may well heed his warning that political control of 
any kind is an ephemeral thing, and that weapons are often wielded 

against those who fashioned them. 

Thomas Reed Powell. 



